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:: IN THE COURT OF THE SESSIONS JUDGE ::::::::::::::::::::: NALBARI :: 

Crl Appeal No. 27/2009 

        

From the judgment and order dated  17/11/2009 passed by learned Addl. Chief Judicial 

Magistrate, Nalbari in GR Case No. 422/07 u/s- 324  IPC.  

 

                      Present   :  Mrs. S. Begum 
                                          Sessions Judge,  
                                          Nalbari. 
                

              Sri Biswajit Talukdar…..Accused persons. 

                               - VS - 

                       State of Assam. ……......Respondent. 

 

This appeal petition having been finally heard on 21/05/2018 in presence of  

 

          Advocate for the  appellants    :   Mr. K. Barman. 

          Advocate  for the respondents :   Mr. D. Barman, P.P.  

                      Date of hearing             :  19/09/2016 & 21/05/2018. 

            Date of Judgment          :  31/05/2018. 

 

 J U D G M E N T 

 

 The instant appeal has been preferred challenging the judgment and order of 

conviction passed by learned Addl. Chief Judicial Magistrate, Nalbari in GR Case 

No.422/07 dated 17/11/09 whereby learned Addl.Chief Judicial Magistrate, Nalbari 

convicting the appellant/accused Biswajit Talukdar u/s-324  IPC  sentenced him to 

undergo S/I for three months.   

 

2. The prosecution case which is reflected in the ejahar lodged by one Sri Sanjoy 

Talukdar is that on 8/8/07 at about 8 am the accused persons, namely, Biswajit 

Talukdar, Harendra Nath Talukdar, Utshab Talukdar and Girish Talukdar dragged his 

mother Anjana Talukdar from the house of Raja Rajbongshi to the road and then 

assaulted her. It is further narrated that Biswajit Talukdar also inflicted dao blow at the 

neck of his mother as the result of which his mother sustained serious injury at her 
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neck. The police after receiving the ejahar registered Mukalmua PS Case No.72/07 u/s-

341/326/506/34 IPC. The police on completion of investigation submitted charge-sheet 

against accused Biswajit Talukdar, Harendra Nath Talukdar, Girish Talukdar u/s-

341/324/325/506/34 IPC. The accused persons named above against whom charge-

sheet has been submitted, while appeared in the court  of learned Addl. C.J.M.,Nalbari, 

after getting prima facie material, the learned Addl. C.J.M,Nalbari framed charge 

against them under the above section and while the charge was read over to the 

accused they pleaded not guilty and claimed to be tried.  

 

3. Prosecution to bring home the charge against the accused examined seven 

witnesses including the I.O and M.O. At the conclusion of the trial the learned Addl. 

C.J.M, Nalbari convicted the accused Biswajit Talukdar u/s-324 IPC and sentenced him 

as discussed above. However he is acquitted from offence u/s-341/325/506/34 IPC on 

benefit of doubt. The other two accused persons are acquitted.   

 

4. On being aggrieved with the judgment and order of conviction accused Biswajit 

Talukdar preferred the present appeal. Appellant/accused challenged the impugned 

judgment and order on different grounds. It is submitted that the trial court arrived at a 

wrong decision though there is no material against the accused and erroneously 

convicted the accused. It is stated in the appeal memo that the learned trial court 

convicted the accused for causing injury on the victim at the house of Nabin Rajbongshi 

but in the FIR and in the evidence of the informant a different place of occurrence is 

shown and in spite of the said discrepancy, the learned trial court convicted the 

accused. It is also stated that in spite of discrepancy between the evidence of PW-3 

(victim) and PW-2 Nabin Rajbongshi on material point, the learned trial court ignoring 

the said discrepancy convicted the accused. It is submitted that though the victim 

stated that she resisted one blow of the accused, Biswajit which was given by a dao by 

using her right hand as the result of which her four fingers of the right hand got cut 

injury. Yet PW-2 Nabin Rajbongshi who claimed himself as the eye witness nowhere 

supported the said fact. It is also submitted that though PW-2 Nabin Rajbongshi stated 

during his evidence that he saved one blow inflicted towards the victim by catching the 

dao, Yet PW-3, the injured however, never corroborated the said fact. It is contended 

in the appeal memo that though the above contradiction on material point brings 

serious doubt regarding credibility of the eye witness yet the learned trial court relying 
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upon such evidence recorded the conviction against the accused. It is also mentioned 

that the non-seizure of the dao is fatal to the prosecution case and also creates serious 

doubt regarding truth of the prosecution case. Apart from this it is also stated that 

there is  discrepancy between the medical and ocular evidence and in spite of such 

discrepancy, the learned trial court convicted the accused. On the above count 

appellant side prayed for allowing the appeal by setting aside the impugned judgment 

of conviction recorded by the learned trial court.  

 

5. Now to arrive at a decision whether the learned trial court has committed any 

error by convicting the accused I feel it proper to scrutinize the evidence on record.   

 

6. First of all let me come to the evidence of PW-1, informant, Sanjoy Talukdar. 

During his evidence he disclosed that on 8/8/07 his mother went to the house of the 

accused for getting Rs.500/- which was due to her by the accused persons for 

providing milk to them. The accused Biswajit abused his mother and denied to give the 

money. While his mother went to the house his uncle for doing work at their house for 

the marriage ceremony then accused Biswajit gave a blow at her neck by means of a 

dao. He further disclosed that he brought his mother to the hospital and also lodged an 

ejahar Ext-1. 

During cross-examination this witness admitted that he was not present at the 

place of occurrence at the time of occurrence and that he could know about the 

occurrence from his uncle, Dinesh Talukdar and aunt Archana. It is denied by him that 

they have lodged this case to save themselves from the case lodged against them by 

the accused persons at Daulashal PS alleging commission of theft of money from the 

house of the accused.  

 

7. PW-2, Nabin Rajbongshi testified that on the date of occurrence at about 9 pm 

while he was taking meal at his house at that moment he heard the sound of some 

body running outside the house. While he came out from the house he noticed that 

Biswajit was chasing mother of Sanjoy and inflicted a blow aiming at Sanjoy’s mother 

but he somehow saved her from that blow. It is disclosed that the accused then 

slashed at the right shoulder of Sanjoy’s mother. Later on he somehow managed to 

send away accused Biswajit from that place. Sanjoy’s mother  was brought to the 

hospital by family members of sanjoy.  
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During cross-examination it is disclosed by him that at the time of occurrence 

except him and the accused person no outsider was present and that though quarrel 

continued for 15-20 minutes but he did not raise any hullah. He revealed that 

occurrence happened at his house.  

 

8. PW-3, Anjana Talukdar who is the injured testified that on the date of 

occurrence at about 7 am while she went to the house of Biswajit for obtaining money 

which was due to her for providing milk at the house of Biswajit then Biswajit father 

abused her and chased her. While she met Biswajit near the ‘Namghar’ at that moment 

he chased her and she somehow managed to enter in the house of Sarojani Rajbongshi 

and at that place Biswajit gave a blow at her right shoulder by a dao. There after he 

laid down her by catching her hair and assaulted her. While Biswajit gave the second 

blow then to save herself from the said blow she caught the dao by her right hand as 

the result of which the four fingers of her hand was cut. Her family members brought 

her to Mukalmua medical.  

            During cross-examination she disclosed that the quarrel did not happen at the 

road and that while she came to the courtyard of Sarojini at that moment no outsider 

was there. She admitted that the road was near the house of  Sarojini and that after 

the incident of dao blow caused upon her at the courtyard many people gathered at the 

courtyard of Sarojini and that while the assault was going on at that moment Sarojini 

came and witnessed the incident. She admitted that Biswajit lodged a case against 

them alleging that they have assaulted him while he came to give money to her.  

 

9. PW-4, Sarojini Rajbongshi disclosed during her evidence that on the date of 

occurrence in the morning hours while she was serving meal to her sons at that 

moment she heard noise and her son Nabin came out. She also came out thereafter 

and noticed that Biswajit catching Anjana's hair laid down Anjana on the ground and 

thereafter inflicted a blow on the neck of Anjana by means of a dao. She testified that 

Nabin somehow managed to chase Biswajit and the family members of Anjana brought 

back Anjana from that place.  

         During cross-examination this witness admitted that no occurrence happened at 

the road and that while she came out to the courtyard except Biswajit she did not 

witness any other outsider. She disclosed that she witnessed inflicting one blow at the 
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shoulder of Anjana. It is also admitted that at the beginning of the occurrence no 

villagers appeared but later on many people gathered.   

 

10. PW-5, Biren Das disclosed during his evidence that the occurrence happened at 

the courtyard of Nabin Rajbongshi at about 8-30 am of 8 August/2007. It is disclosed 

that at that moment he noticed accused Biswajit coming towards east side through the 

road and sometimes later he heard shouting raised by Anjana Talukdar. Thereafter he 

noticed that Anjana Talukdar entered into the courtyard of Nabin Rajbongshi and 

noticed that Biswajit chased her. Sometimes later he noticed that Nabin Rajbongshi 

dragged Biswajit. He also saw a dao in the  hand of Biswajit. He disclosed that he 

noticed Anjana Talukdar also at that place with blood stain at her sadar.  

During cross-examination he disclosed that the courtyard of Nabin was at a 

distance of 20 feet from his house.  

 

11. PW-6, I/O Majiruddin Ahmed testified that he investigated the case and on 

8/8/07 visited the place of occurrence, prepared the sketch map, brought the injured to 

Mukalmua CHC. He arrested accused Biswajit Talukdar and he collected injury report 

and recorded the statement of the witnesses. On completion of investigation his 

successor S.I, Mojibor Rahman submitted charge-sheet u/s-341/325/506/34 IPC. He 

admitted that he did not examine Ananda Rajbongshi who is the neighbour of Sorojini 

Rajbongshi.  

 

12. Dr. Khagendra Nath Boro examined Anjana Talukdar on 8/8/07 at Mukalmua 

CHC and found (I) one lacerated injury over the right shoulder joint of size 1cm x 1 cm 

x ¼ cm. (ii) One stretch over the right ring finger. (iii) Tenderness over whole body 

and scalp. He opined that injuries are fresh, simple and caused by blunt weapon. He 

disclosed that on police requisition and on identification by HG- Marami Das the patient 

was examined. He exhibited Ext-3 as the injury report.  

 

13. In course of argument it is submitted by the learned counsel for the appellant 

that the trial court did not give due importance on the evidence on record and arrived 

at a wrong decision. It is contended that as victim Anjana lost the hope of getting due 

payment for the milk supplied by her so lodged the FIR falsely and the learned trial 

court did not consider this angle of the matter. It is submitted that there is 
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contradiction regarding the place of occurrence and the learned trial court ignored this 

aspect of the matter. It is submitted that as per the evidence of victim PW-3 she was 

attacked at the house of Nabin Rajbongshi whereas as per the ejahar she was 

assaulted at the road and in spite of this contradiction regarding the place of 

occurrence  the court convicted the accused for causing injury to Anjana at the house 

of Nabin Rajbongshi. According to the learned counsel for the appellant in spite of non-

establishing the case beyond reasonable doubt the learned trial court recorded the 

conviction of the accused which is liable to be set aside.   

 

14. It is also submitted that though there is serious contradiction between the 

medical evidence and the ocular evidence relating to the weapon used and though 

serious doubt arises regarding the happening yet the learned trial court convicted the 

accused erroneously. It is also submitted that there is serious contradiction between 

the testimony of victim and PW-2 Nabin Rajbongshi and trial court ought not to have 

convicted the accused on such contradictory evidence. It is submitted that as per 

evidence of PW-2 Nabin Rajbongshi only one dao blow fell on the body of the victim 

and he saved the injured from the another blow by catching the dao of the accused. 

But the injured did not state about Nabin Rajbongshi saving herself from the second 

blow. Rather she stated that she herself resisted the other blow by using her right 

hand. According to the learned counsel for the appellant in spite of having serious 

doubt regarding the happening the learned trial court convicted the accused/appellant 

which is liable to be set aside. It is submitted that failure on the part of the I/O to seize 

the weapon of assault is a serious lacuna on the part of the prosecution and trial court 

ought not to have ignore this fact.  

 

15. The learned Public Prosecutor on the other hand argued that the judgment of 

the learned trial court convicting the accused is based on evidence on record and 

should not be interfered  with by this appellate court.  

 

16. On the back drop of the argument advanced by the learned counsel for both the 

sides while I turned to the evidence on record it appears that as per the evidence of 

the injured PW-3 Anjana Talukdar on the morning of the date of occurrence the 

accused Biswajit chased her while she met him near the Namghar and she somehow 

managed to come to the house of Sarojini Rajbongshi and at the courtyard of Sarojani 
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Biswajit cut her at her right shoulder by a dao. Her evidence made it clear that the 

incident happened not at the road but at the courtyard of Sarojini Rajbongshi. 

According to the version of the independent witness  PW-5 Biren Das the occurrence 

happened on 8/8/07 at about 8-30 am at the courtyard of Nabin Rajbongshi. He 

noticed Anjana Talukdar entering into the courtyard of Nabin and Biswajit chasing her. 

Sometimes later he noticed that Biswajit was caught by Nabin and there was a dao in 

the hand of Biswajit.  He also noticed blood stain mark at the back side of chadar of 

Anjana. From the cross-examination of PW-4 Sarojini Rajbongshi who is the mother of 

Nabin Rajbongshi it appears that the occurrence happened at the courtyard of her own 

house in the morning hours. So the evidence of these witnesses including the evidence 

of injured herself makes it clear that the occurrence happened at the courtyard of 

Sarojini Rajbongshi. The informant who is the son of the injured mentioned in the 

ejahar that his mother was assaulted at the road after dragging her out from the house 

of Rajo Rajbongshi. His evidence makes it clear that he is not the eye witness. He also 

did not get the information from his mother. The description in the ejahar about the 

place of occurrence by a reported witness cannot negate the evidence of  eye witness 

PW-4 Sarojini, PW-5 Biren and injured regarding the happening of the incident at the 

courtyard of Sarojini. If the informant Sanjay would have been the eye witness or if the 

matter would have been reported to him by the injured herself then certainly the 

matter would have been a different one and  the matter of discrepancy of the place of 

occurrence would have carried importance. But in the instant case according to my 

view the strong evidence of the injured, PW-4 and PW-5 regarding the place of 

occurrence cannot be disbelieved only because of discrepancy with the ejahar lodged 

by a reported witness.  

 

17. In the instant case the evidence of the injured is that while she was chased by 

accused Biswajit whom she met near the Namghar she entered into the house of 

Sarojini Rajbongshi and and at that place Biswajit gave a blow at her right shoulder by 

a dao. There after he laid down her by catching her hair and assaulted her. While 

Biswajit wanted to inflict the second blow then to save herself from the said blow she 

caught the dao by her right hand as the result of which the four fingers of her hand 

was cut. 
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18. The fact of receipt of injury at the right shoulder and scratch injury over the 

right hand finger gets corroboration from the evidence of the Doctor as well as from 

the injury report.  

 

19. However as pointed out by defence side there is contradiction regarding the 

weapon of assault between the medical evidence and ocular evidence. There is also 

discrepancy between the testimony of the witnesses in connection with the number of 

injury caused by the accused upon the victim.  

 

20. The evidence of PW-3 Anjana shows that the first blow was inflicted at her right 

shoulder by accused Biswajit by a dao but the second blow of the dao was restrained 

by her right hand and hence injury was sustained by her at her right hand finger. This 

witness vividly described about the incident of assault.  Her evidence relating to causing 

injury at her right shoulder by accused Biswajit by means of dao gets credence from 

testimony of PW-4, Sarojini Rajbonghsi in whose compound the incident happened. 

PW-2 Nabin Rajbongshi the son of PW-4, sarojini also fully corroborated the evidence of 

injured about the dao blow given at her shoulder by accused Biswajit. Both PW-2 Nabin 

and PW-4 Sarojini are the persons in whose courtyard the incident happened. They 

were taking meal inside the house at that particular time. Hearing the noise outside the 

house they came out. Both of them almost  came together and both of them saw the 

accused Biswajit inflicting injury at the right shoulder of Anjana by a ‘Kekora” dao. 

Though the PW-2 Nabin disclosed about the fact that he saved the injured from the 

first blow, which was aimed at Anjana yet the said fact was not corroborated by the 

injured and the mother of PW-2 Nabin. If Nabin would have saved the injured from the 

first blow then certainly the injured and the mother of Nabin who arrived at the 

courtyard immediately after Nabin would have disclosed about the same.  

 

21. So it is clear that there is some exaggeration in his evidence. However for this 

exaggeration the testimony of the PW-2 should not be discarded.  

 

22. The medical report corroborated the version of the injured and the eye 

witnesses relating to the receipt of injury at the right shoulder of Anjana. It is already 

discussed that over and above the injury at the shoulder due to attack of Biswajit the 

victim also testified about the receipt of injury at right hand fingers as the second 
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attack of the dao caused by Biswajit was restrained by the victim by her right hand. 

The medical evidence also supported scratch injury at right hand ring finger. The 

silence of PW-2 Nabin and PW-4 Sarojani regarding resistance of the attempt of 

accused to inflict the second blow of dao by victim by her right hand cannot make her 

evidence doubtful as medical evidence corroborated receipt of injury at right hand 

finger. As the attempt of accused to inflict the second blow was resisted by the injured 

by her hand and as some minor injury was sustained at right hand, so definitely not 

considering the said fact as important fact the eye witnesses remained silent about the 

said blow and under such circumstance the evidence of the injured relating to receipt of 

injury at right  hand also while preventing the second blow of dao caused by accused 

by dao cannot be disbelieved.  

 

23. Though defence side submitted that there is some discrepancy relating to the 

injury between the evidence of the eye witnesses and FIR yet according to my view this 

cannot bring any doubt regarding the credibility of the eye witnesses. It appears that in 

the ejahar it is mentioned that below the neck injury is inflicted by dao. Shoulder is the 

portion below the neck and as such there is no discrepancy between the testimonies of 

eye witness and the FIR regarding the injury at the shoulder.  

 

24. In the instant case the eye witness PW-2, PW-4 and the injured categorically 

stated that the injury was caused by a dao. The PW-5 Biren also corroborated the fact 

relating to noticing the accused Biswajit chasing the victim Anjana to the courtyard of 

Nabin by a dao. However the said dao was not seized by the I/O. The learned defence 

counsel strenuously argued that the non-seizure of the dao raised doubt regarding 

veracity of the prosecution case. However I am not inclined to accept this submission. 

The non seizure of the dao on the part of the I/O is a lapse on the part of the I/O and 

the same cannot negate the trustworthy version of the evidence of the eye witnesses, 

the injured and the PW-5 

 

25. Admittedly a case was also lodged against the injured and her son by accused 

Biswajit alleging assault while he went for paying money to the injured. Obviously there 

is some enmity between the parties. It is the settled law that there is no bar to accept 

the evidence of enimical or interested witness. However only after careful scrutiny such 

evidence can be accepted. In the instant case the evidence of the PW-3 Anjana 
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remained consistent throughout her whole evidence. No contradiction could be elicited 

with her earlier statement in spite of through cross-examination. Her evidence relating 

to the injuries was supported by the medical evidence. According to her testimony the 

incident happened at the courtyard of Sarojani Rajbongshi. Sarojani Rajbongshi and 

Nabin Rajbongshi who happened to be present at their house at the time of occurrence 

witnessed the whole occurrence of inflicting injury at the shoulder of Anjana by a dao 

by the accused Biswajit at their courtyard. Their presence at the place of occurrence is 

very much natural as the place of occurrence is the courtyard of the  those two 

witnesses PW-2 and PW-4. Some minor contradiction in their testimony which does not 

go to the root of the case cannot bring any doubt regarding their evidence. These two 

witnesses are independent witnesses and nothing could be elicited by defence why they 

would falsely implicate the accused.  The evidence of PW-3 that she was chased to the 

house of Sarojani by the accused on the morning of the date of occurrence was 

corroborated by PW-5 Biren. His evidence  relating to chasing the injured to the house 

of Nabin Rajbongshi by the accused at about 8-30 am of the date of occurrence is 

found to be cogent and reliable. He though did not witness the occurrence but noticed 

that after the occurrence accused Biswajit was dragging by Nabin and he noticed dao in 

the hand of the accused and noticed blood stain at the chaddar of the victim.  There is 

noting to disbelieve his testimony. He bears no enmity with the accused so as to falsely 

implicate the accused.  

 

26. In the instant case all the eye witnesses and the injured reiterated that the 

injury was caused by the accused by means of a dao. However medical evidence says 

that the injury was caused by blunt weapon. Learned defence counsel submitted that in 

view of the contradiction of the medical evidence with the ocular evidence the accused 

ought not to have  convicted. 

 In Bhajan Singh @ Harbhajan Singh and other Vs State of Haryana reported in 

(2011) 7 SCC 421 it is held that in the event of contradictions between medical and 

ocular testimony of a witness will have great evidentiary value vis a vis medical 

evidence.  

 

27. It is the settled law that when there is conflict between the medical evidence 

and the ocular evidence the ocular evidence will prevail. In the instant case the eye 

witnesses in their clear and firm voice categorically stated that a dao was used by the 
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accused Biswajit while inflicting injuries upon the injured. Nothing could be elicited 

during their cross to disbelieve their evidence relating to the weapon of assault used by 

the accused. So relying upon the decision of Apex Court I am inclined to hold that 

though there is contradiction between the medical and ocular evidence yet the ocular 

evidence will prevail. 

 

28. Marshelling the evidence on record it appears that prosecution has been able to 

establish beyond any doubt that accused Biswajit on the date of occurrence in the 

morning hours voluntarily caused hurt to Anjana Talukdar at her right shoulder and 

right ring finger by means of a dao which is a sharp cutting weapon. It appears that the 

learned trial court has rightly convicted the accused Biswajit u/s-324 IPC. 

 

29. It appears that learned trial court has already leniently dealt with the accused 

regarding the sentence and properly explained why the accused is not dealt with u/s-

3/4 of Probation of Offenders Act. 

 

30. Consequently the appeal is dismissed. The accused is directed to surrender 

before the learned trial court within one month to serve out the sentence. 

  

31. The appeal is dismissed without cost on contest.  

 

32. Accused is directed to appear before the learned trial court within one month to 

serve out the sentence.  

 

 Return back the LCR with a copy of judgment.  

 

 Given under my hand and the seal of this court on this the 31st day of 

May/2018. 

 

 

Dictated and corrected by me                                         Sessions Judge, 
                                                                                               Nalbari.     
     

   Sessions Judge, 
         Nalbari. 
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 D. Roy 


